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Ceompton, J. — At one time my mind fluctuated a good deal, but, 
upon consideration, it is clear that any person claiming as assignee 
of a policy must beyond all question bring himself within the mean- 
ing of this exception. Now this assignment must be for a valuable 
consideration, but I don't think an assignment by operation of law 
can be said to be for a valuable consideration. I think the excep- 
tion points to a transfer by the act of the parties, and not by the 
operation of law. To hold otherwise would be to strain the clause. 
This cannot be called a bona fide seeurity for a valuable considera- 
tion ; the clause rather means where the assignor gets a quid 
pro quo. 

Hill, J. — I am of the same opinion. I think these words were 
used to enable the assured to deal with his policy by sale of it, 
or as security for money owing. I think the parties meant an 
assignment by the party himself, or by legal or equitable lien. There 
must be an act done by the party himself to give a lien ; by such 
means these policies became more valuable, as being capable of 
being dealt with. 

Judgment for defendant. 



In the Court of Queen's Bench. 

LUCAS AND OTHERS VS. BRISTOWE. 

A written contract expressed that defendant had bought " fifty tons of best palm 
oil, expected to arrive in Bristol from Africa, per the Chalco, at 401. 10«. per ton, 
usual tare and draught. Wet, dirty, and inferior oil, if any, at a fair allowance ; 
and if any difference should arise, the same to be settled by arbitration." In an 
action for not accepting the oil, parol evidence was admitted of a usage of trade 
at Bristol, to show that a delivery of a substantial portion of best oil with inferior 
descriptions, in the proportion of one-fifth best and four-fifths inferior, would 
have been a compliance with the contract: — Held, that the written contract 
having left undefined what portion of the oil was to be wet, dirty, and inferior, 
the evidence of usage was admissible as explaining its terms. 

Declaration for not accepting fifty tons of best palm oil, ex Chalco, 
at 407. 10s. per ton, with usual tare and draught, and upon the 
terms that wet, dirty, or inferior oil (if any) should be taken at a 
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fair allowance. Plea, that the oil, which arrived per Chalco, and 
which the plaintiffs were ready and willing to deliver to him, was 
not best palm oil, or fairly within the description in the contract, 
hut was of a totally different quality, which difference in quality was 
so great, and of such a nature, as not to be the subject of allowance 
within the true intent and meaning of the said contract. Issue 
thereon. At the trial, before Crowder, J., at the Spring Assizes 
at Bristol, it appeared that the action was brought to recover the 
sum of 1561. 15«. 9d. from the defendant as damages sustained by 
the plaintiffs for the non-performance of the following contract : — 
" Bought this day, for John Bristowe, of Messrs. Lucas, Brothers, 
& Co., of Bristol, fifty tons best palm oil, expected to arrive in 
Bristol, from Africa, per the Chalco, after the delivery 100 tons 
previously sold, at 40?. 10s. per ton, usual tare and draught ; wet, 
dirty, and inferior oil (if any), at a fair allowance ; and if any differ- 
ence should arise, the same to be settled by arbitration. Payment 
by cash, on delivery, less 21. 10*. per cent, discount, end of fourteen 
days from being ready for delivery in Bristol. — D. M. & Co., bro- 
kers." The oil arrived on the 17th October. The cargo consisted 
of 250 tons, sixty tons of which were best palm oil. The usual pro- 
portion of the sixty tons of best oil was allotted to the fifty tons pur- 
chased by the defendant. The plaintiffs tendered the oil to the 
defendant in eighty-seven casks, of which seventeen contained best 
and the remainder inferior qualities, for which they offered to make 
an allowance. The defendant declined to accept the oil, on the 
ground that the delivery of so small a portion as seventeen casks of 
best was not a performance of the contract. It was proved that 
palm oil imported from the coast of Africa was more or less adult- 
terated with palm-nut oil, and it was therefore usual in the oil trade 
for sellers to protect themselves in their contracts of sale by the 
insertion of an " allowance clause" similar to the one in the above 
contract. The plaintiffs gave evidence to show, that, according to 
the custom of the oil trade at Bristol, the delivery of a substantial 
portion of best oil, together with inferior descriptions would have 
been a performance of the contract, and that according to the custom 
one-fifth best would be considered as a substantial portion. The 
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defendant objected to the reception of this evidence, as being incon- 
sistent with the written contract ; but it was received by the learned 
judge, who directed the jury, that if, according to the custom, the 
plaintiffs had satisfied the contract, they ought to find a verdict for 
them. The jury accordingly found a verdict for the plaintiffs for 
234Z. In this term, (April 19.) 

Collier obtained a rule to show cause why there should not be a 
new trial, on the ground that the evidence of mercantile usage was 
not admissible, citing Yates vs. Pym, 6 Taunt. 44(5 ; and also on 
the ground of misdirection. 

Montague Smith and Barstow, now showed cause. — There is 
nothing inconsistent or repugnant to the written contract in the 
evidence of the custom which was given to explain it. In Brown 
vs. Byrne, 3 El. & Bl. 703 ; 18 Jur. 700 it was held that everything 
which shows that the words were used in a mercantile sense is 
admissible to explain the contract. Coleridge, J., in delivering the 
judgment of the court, said, 3 El. &B1. 715; 18 Jur. 702, "But 
in these cases a restriction is established on the soundest principle, 
that the evidence received must not be of a particular which is repug- 
nant to or inconsistent with the written contract. Merely that it 
varies the apparent contract is not enough to exclude the evidence, 
for it is impossible to add any material incident to the written terms 
of a contract without altering its effect, more or less. Neither, in 
the construction of a contract among merchants, tradesmen, or others, 
will the evidence be excluded because the words are in their ordi- 
nary meaning unambiguous ; for the principle of admission is, that 
words perfectly unambiguous in their ordinary meaning are used by 
the contractors in a different sense from that. What words more plain 
than ' a thousand,' ' a week,' ' a day ;' yet the cases are familiar in 
which ' a thousand' has been held to mean twelve hundred ; ' a week,' 
a week only during the theatrical season ; ' a day,' a working day. 1 
In such cases the evidence neither adds to, nor qualifies, nor con- 
tradicts the written contract; it only ascertains- it by expounding 
the language." In this contract the word " best" does not stand 

*See Smith vs. Wilson, 3 B. & Ad. 728; Grant vs. Maddox, 15 M. & W. 737 ; and 
Cochran vs. Retberg, 5 Esp. 121. 
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alone ; the contract allows for " wet, dirty, and inferior." What 
proportion of the oil maybe wet, dirty, and inferior must be explained 
by mercantile usage, otherwise the contract will receive a different 
construction from what the parties intended when they entered into 
it. The evidence admitted only explains and carries out the con- 
tract. Where there is a custom, and that custom is clearly established, 
it is only reasonable to suppose that the parties, at the time they 
entered into the contract, had such custom or usage in view, and 
contracted with reference to such custom. Both parties must be 
taken to have known of the custom. Humfrey vs. Dale, 7 El. & 
Bl. 266 ; 3 Jur., N. S. 213. 1 In the agreement in Yates vs. Pym, 
6 Taunt. 446, there was no clause stipulating that an allowance 
should be made in the event of the bacon not being prime singed 
bacon. 

Collier and J. D. Coleridge, contra. — The contract is for fifty tons 
of best palm oil ; the insertion of the words " wet, dirty, and inferior" 
is to provide, that if by accident a portion should be such, an allow- 
ance price should be made to the plaintiffs. The defendant was 
offered one-fifth best and four-fifths inferior, and a contract, in which 
the greater portion of the oil is inferior, is, by the reception of the 
evidence of mercantile usage, substituted for a contract of best palm 
oil. According to the argument on the other side, if the whole of 
the oil were inferior it would have been in compliance with the con- 
tract, and the defendant would have been bound to accept it. In 
all cases in which evidence of custom has been received to explain 
the contract, something definite has been added to the contract which 
makes it intelligible ; the evidence is not to show that fifty means 
five tons, but something entirely vague and uncertain is to be incor- 
porated into the contract, which destroys it. If the contract is looked 
at dehors the custom, then it has not been performed ; if the contract 
is to be read with the custom, then it is altogether a different con- 
tract to the one the parties entered into. In Humfrey vs. 
Dale, 7 El. & Bl. 266 ; 3 Jur. N. S. 213, the evidence did not con- 
tradict the contract. In Truman vs. Loder, 11 Ad. & El. 599 ; 4 
Jur., N. S. 937, Lord Denman, in delivering the judgment of the 
court, lays it down as a well-known rule that the cases go no further 
1 Affirmed in Exchequer Chamber. 
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than to permit the explanation of words used in a sense different 
from their ordinary meaning, or the addition of known terms not 
inconsistent with the written contract. Brown vs. Byrne, 3 El. & 
Bl. 703 ; 18 Jur. 700, and Spartali vs. Beneeke, 10 C. B. 212, are 
authorities that parol evidence is only receivable when the incident 
which it is sought to import into the contract is consistent with the 
terms of the written instrument. The case of Yates vs. Pym, 6 
Taunt. 446, is precisely in point. The substance of this contract 
is for best oil ; the insertion of the words " wet, dirty, and inferior 
oil" is to provide for an accident; if by chance some of the oil is 
wet, dirty, and inferior, the defendant is to take it, with an allowance. 
Eele, J. 1 — I am of opinion that this rule ought to be discharged. 
The contract is to be enforced according to the intention of the 
parties, who must be taken to have understood its meaning at the 
time they entered into it. The contract was for fifty tons of best 
palm oil, expected to arrive in Bristol from Africa per The Chalco, 
after delivery of 100 tons previously sold ; wet, dirty, and inferior 
oil, if any, at a fair allowance. The parties, therefore, entered into 
a contract for fifty tons of oil, and left it undefined what proportion 
should be wet, what proportion should be dirty, and what proportion 
should be inferior. Where persons conversant with the trade, and 
who know all the circumstances connected with it, leave a portion 
of a contract undefined, and the time comes when such contract is 
to be performed, and it is necessary to explain what they have left 
undefined, the question is not whether a delivery of one-fifth of best 
oil is a substantial compliance with the contract, but what evidence 
is admissible to show the true construction of the contract which is 
left undefined ; and the question would be precisely the same if, 
instead of one-fifth of best oil, four-fifths had been delivered. Some- 
body would have to decide between the parties what proportion of 
best oil, wet, dirty, and inferior, the vendor was bound to supply 
according to his contract. Those who object to the reception of the 
evidence must point out who is to decide as to the meaning of the 

■Lord Campbell, C. J., was sitting at Nisi Prius; and Erie and Hill, JJ., were 
the only judges in court. 
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contract. Is the judge to say what is and what is not a compliance 
with the contract ? Without local knowledge no judge could con- 
strue it. Is the jury to be asked its meaning? The construction 
of a written contract is not for a jury. The evidence tendered to 
explain the contract was the evidence of persons conversant with the 
trade, and in my opinion they are the proper parties to say what is 
the meaning of the contract. There is nothing in the evidence that 
contradicts or controls the contract, but it was tendered to explain 
what was left ambiguous in it. This case falls within the principle 
laid down in Brown vs. Byrne, 3 El. & Bl. 703 ; 18 Jur. 700 ; and 
acting on the principle as expounded in that case, I am of opinion 
that the evidence admitted by the learned judge at the trial was not 
inconsistent with the contract, and is therefore admissible. 

Hill, J. — I am of the same opinion. The parties contracting 
are silent as to the proportion of oil which is to be considered 
inferior, wet, and dirty ; but there is an established usage of deal- 
ing in the trade at the place where the contract was made regulating 
the proportion of good and bad oil. I think evidence of such usage 
to explain the contract is admissible. — Rule discharged. 



In Vice Chancellor Wood's Court. 
re powell's trust. 

1. A testatrix being possessed of cash in the house, a balance at a savings bank, 
for the taking out of which she had given notice, and money secured on two pro- 
missory notes payable on demand, by her will bequeathed " all her ready money :" 
Held, that the terms " ready money" included the cash in the house and the 
balance at the savings bank, but not the promissory notes. 

The question in this case arose upon the construction of the will 
of Mary Powell. 

The testatrix by her will, dated the 23d October, 1856, after 
directing her funeral and testamentary expenses to be paid, made 



